On cross-examination, Mr. Bbatright stated that at no time
did the loader operator operate the machine more than 5 miles
an hour, at no time did he see anyone behind the machine, and,
in fact, he stated that at all times the employees were either
in front or on the side of the machine.

When asked to explain his "significant and substantial"
finding, Mr. Boatright stated that he believed "it would be
reasonably likely if this loader continued to operate like this
and backed over someone, that you would have a serious accident
or fatality."

When asked to explain why he believed an accident or injury
would occur since no one would have any business being in the
area where the loader was operating, Mr. Boatright stated that
he would have no way of knowing whether anyone would be walking
through the area on foot while leaving the pit.  He also indi-
cated more than once that had he permitted the loader to con-
tinue to operate with an inoperable backup alarm, that it would
have caused an accident in the event it backed over someone.

I can take judicial notice of the fact that if a loader
backed over someone, it would likely cause a serious injury.
However, I believe that the question of whether a violation is
significant and substantial should be based on a reasonable
likelihood of an accident based on the actual conditions which
prevailed at the time the inspector observes the condition which
prompts him to issue a citation.

On the facts of this citation, the inspector has not es-
tablished that the foreman and the two coal shovelers were in
close proximity to the loader, or that their duties required
them to be in close proximity to the truck or behind it when it
backed up.  I am convinced that he included the "three persons
on foot" in the citation because he could never insure that they
would not stray or wander behind the loader.  I find this to be
rather speculative, particularly when he conceded on close cross-
examination that the three persons he had in mind had no business
being in the immediate area where the loading was being done, and
that respondent's employees had clearly .defined duties and re-
sponsibilities.  Under the circumstances, I conclude that the
inspector's "S & S" finding is unsupportable, and it is VACATED.

Citation No. 2076978

This citation was issued after the inspector found that
the parking brake on a coal haulage truck was inoperative and
would not hold the truck when the brake was tested by "setting
it" while the empty truck was parked on an incline. ;The inspec-
tor was concerned about a possible injury in the event the truck
were parked on an incline and "got away" and ran into something.
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